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: Country context

What legal system is in place?

: What is the legal reform?

What is the nature of the reform
(including issues of redress and so on)?
What was the context/key drivers

for the change (legal, political, social
and cultural)?

What has been introduced to support
implementation (training, awareness-
raising, implementation group,
resourcing and so on)?

What evaluation mechanism has
been established (monitoring group,
research, review, development

of indicators)?

To what extent were children and
other stakeholders engaged in the
process of reform?

: Is it making a difference?

Are there trackable changes in law
and policy?

Have there been significant legal
cases? (look especially for ESCR cases)
Is there child data showing
Improvements which can be
attributed to this?

Is there evidence of increased
awareness/ acceptance of

child rights?

What are the barriers and obstacles?
What are the enablers?

What else is planned?

Are children and other

stakeholders being engaged in
implementation processes?
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Human Rights Futures Project,
'Protection of children’s rights under
the Human Rights Act 1998’, legal

briefing, London School of Economics,

London, 2011, available at http://bit.ly/
TOBUDg, accessed 18 October 2012.
For example, Superme Court of

the United Kingdom, ZH (Tanzania)

v. Secretary of State for the Home
Department, UKSC4, 2011.

9.1 Context

The United Kingdom (UK) of Great Britain and Northern Ireland
comprises England, Wales, Scotland and Northern Ireland. It is a
constitutional monarchy with no written constitution and relies
on the principles of parliamentary sovereignty and the rule of law.
There is a common law system in place in England and Wales,
and Northern Ireland, and a mixed common and civil law system
in Scotland. The UK also has sovereignty over a number of British
Overseas Territories and Crown Dependencies. This section,
however, will focus on the four jurisdictions of the UK.

The UK ratified the CRC on 16 December 1991. Originally, the UK
had four reservations to the CRC relating to:

® the primacy of domestic immigration and nationality law

child employment

children’s hearings in Scotland

placing children in adult custodial establishments.

The reservations on child employment and children’s hearings were
withdrawn in 1997, and those on immigration and children in custody
in 2008, shortly after the UK submitted its most recent report to the
UN Committee on the Rights of the Child. The signatory to the CRC
is the UK Government, based in Westminster, London.

Since the General Election in May 2010, a Coalition Government
has been in power with David Cameron of the Conservative Party
as the Prime Minister and Nick Clegg of the Liberal Democrats

as Deputy Prime Minister. Responsibility for the reporting cycle
falls to the Government department that has been given named
responsibility for children and families, including children’s rights.
Currently, that responsibility lies with the Department for Education.
Government ministers from each of the four jurisdictions have
devolved responsibility for implementation of aspects of the CRC,
and regularly keep in touch on rights-related issues. Government
officials from each of the administrations meet quarterly to discuss
progress with implementing the CRC.

9.1.2 Implementation in law

In the UK, international obligations have to be formally incorporated
into domestic law before the courts are obliged to apply them.

The European Convention on Human Rights (ECHR) has been
incorporated through the Human Rights Act 1998 (HRA), which came
into force in 2000. The HRA gives people of any age in the UK the
ability to protect their ECHR rights through the domestic courts and,
if all other avenues have been exhausted, the European Court of
Human Rights in Strasbourg.

The HRA applies to all public bodies, including the government

and the courts. New legislation must include either a statement of
compliance with the HRA or, where questions of compliance may
arise, a section outlining the grounds upon which the Government
has made its policy decisions. It has been applied in a series of legal
cases affecting children and young people,*'® a growing number

of which place considerable emphasis on articles in the CRC.4'
However, ECHR articles are not child-specific, can be weaker in



articulation than CRC articles (for example, the right to education),
and omit important areas such as social, economic and cultural
rights. The CRC has not been incorporated into UK domestic law.

The Equality and Human Rights Commission (EHRC), established

in 2007, works in England, Wales and Scotland. It has a statutory
remit “to promote and monitor human rights and to protect, enforce
and promote equality.” In addition, the Equality Act 2010 protects
people of all ages from direct and indirect discrimination across nine
“protected” areas, including age, disability, gender, race, religion
and belief, pregnancy and maternity, marriage and civil partnership,
sexual orientation and gender reassignment.

The UK’s four Children’s Commissioners*'® and the Westminster
Parliament’s Joint Committee on Human Rights*'® have
recommended that the UK Government incorporate the CRC in
domestic law. The Government has responded that the UK meets
its obligations under the CRC “through a mixture of legislative and
policy initiatives."4!”

In its 2008 concluding observations, the UN Committee on the 415 UK Childron's Commisel -
. . . . ’ . laren's tLommissioners, neport to

Rights of the Child recommended strengthening children’s rights the UN Committee on the Rights of the

through a British Bill of Rights. In 2010, the Coalition Government set Child, 2008, paragraph 9.

up a Commission to consider whether to create a UK Bill of Rights to 416 Joint Committee on Human Rights,

. . . Children'’s rights: 25" report of session
complement or perhaps replace the existing Human Rights Act. In its 2008-09, 2009, paragraph 19.
most recent consultation paper,*'® the Commission asks whether the 417 House of Commons Hansard, vol. 532,

: . e . . . : col. 906W, 2011,
Bill should cover children’s rights which could include incorporation 418 Commission on a Bill of Rights, Second

of the CRC in UK domestic law. consultation, 2012.
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United Kingdom, Consolidated 3rd and
4th periodic report to the UN Committee
on the Rights of the Child, 2008,
paragraph 2.

HM Treasury, Spending Review, Cm
7942, 2010. This laid out departmental
allocations until 2014-15.

Candler, J., Holdaer, H. et al., Human
Rights Measurement Framework:
Prototype panels, indicator set and
evidence base, Equality and Human
Rights Commission, London, 2012.

9.1.3 Non-legal measures of implementation

In its 2008 report to the UN Committee on the Rights of the Child,
the UK Government confirmed its commitment to implementing the
CRC*® and evidenced this by:
® ademonstrable rise in the status of children’s policy
in Government
e the creation of Children’'s Commissioners in each of the
four nations
e the passage of a substantial body of law
e the development of country-specific children’s plans
e greater investment in children’s services.

Although much of this remains in place, only Wales and Scotland
publish national action plans. Investment in public services, including
children’s services has been significantly reduced as part of the
Coalition Government's deficit reduction programme.*?° In 2008,

the Committee noted that the UK does not use the CRC as its
overarching framework for the development of children’s policy

and, so has no clear strategy to ensure the full realisation of the
principles, values and goals of the CRC, including in legislation.

In 2012, the EHRC published a set of human rights indicators that,
whilst based on ECHR rights, also refers to rights drawn from
international instruments including the CRC.#?'



9.2 England I
9.2.1 Context

In 2011, the population of children (0-17 years) was 11,336,600,
approximately 21 per cent of the total population.*?? England is
under the full jurisdiction of the UK Parliament in Westminster

and has no separate devolved administration. The UK Parliament
continues to legislate on matters that affect the UK as a whole, such
as immigration and nationality, and national security. Since 1998
and the passage of devolution legislation in Scotland, Wales and
Northern Ireland, there is an increasing tendency for Acts debated
and passed in Westminster to relate to England, with specific
sections devoted to the devolved nations. Edward Timpson, Under
Secretary of State in the Department for Education, is responsible
for children’s rights policy in England and for coordinating work on
the CRC across Government.

9.2.2 Implementation in law

Significant reform has taken place. For example, Section 1 of

the Children Act 1989 makes it clear that the child's welfare is
paramount when the Family Court is making a decision about them.
Section 55 of the Borders, Citizenship and Immigration Act 2009
requires the UK Border Agency (through a duty placed on the Home
Secretary) to promote and safeguard the welfare of children. In 2010,
to deliver priorities in taking forward the Concluding Observations,
the Government published a compendium of key legislation that
underpinned the implementation of the CRC and committed to

an annual review of progress.*® The last of the four UK Children’s
Commissioners was established in England by the Children Act
2004. The Children’s Commissioner’s function is to promote
awareness of the views and interests of children in England. The
same Act placed five child well-being indicators for children’s
services in law, none of which refer specifically to children’s

rights. Shortly after the General Election in 2010, the Children’s
Minister announced an independent review of the Office of the
Children’s Commissioner for England (OCCE), which reported in
December 2010.42* The review recommended that England needs a
Commissioner with adequate powers in order to meet its obligations
under the CRC. In July 2012, the Department for Education
published draft clauses*?® to take this forward. Under the new legal
framework, the Children’s Commissioner for England will:

e promote and protect the rights of children in England in line with

the CRC 422 Office for National Statistics, 2011
. . . . Census unrounded population and
. undertqke child rights impact assessment on policy and household estimates for England and
legislative proposals Wales, 2012, available at http://bit.ly/
e |ook at complaints and advocacy services for children Q8BdZ0, accessed 18 October, 2012.
. . . . K 423 Zaman, S., The United Nations
retain the powers to initiate inquiries, enter premises and Convention on the Rights of the

conduct interviews. Child: How legislation underpins
implementation in England, report to
the Joint Committee on Human Rights,

Although there have been a number of positive changes to law and Department for Children, Schools and
policy in England that have led to improved services for children and Families, London, 2010. _

| tall h b . | ted. In the CRC Acti 424 Dunford, J., Review of the Office of
young peopie, not all have been implemente : ntnhe X ¢ I.Oﬂ the Children’s Commissioner (England),
Plan, for example, the UK Government committed to considering Department for Education, London,
how to increase opportunities for participation in schools, colleges 2010: .

. R . L 425 Department for Education, Reform of

and community settings. However, regulations to an existing duty on the Office of Children’s Commissioner.

school governing bodies to invite and consider the views of pupils draft legislation, Cm 8390, 2012.
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Statutory guidance on the roles and
responsibilities of the Director of
Children’s Services and the Lead
Member for Children’s Services, 2012.
Department for Children, Schools and
Families, United Nations Convention

on the Rights of the Child: Priorities for
action, Department for Children, Schools
and Families Publications, Nottingham,
2009.

Department for Education, Publication of
the independent review of the Children’s
Commissioner, written ministerial
statement, 2010.

UK Children’s Commissioners, Midterm
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2011.
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(Section 157 Education and Skills Act 2008) have never been issued.
Section 2(11) of the Children Act 2004 places a duty on the Children’s
Commissioner to regard the CRC when exercising his/her functions, a
duty that will continue in the new legislation. In general, that duty does
not extend to other public bodies that deliver a service to children and
young people. However, statutory guidance requires Local Authority
Directors of Children’s Services and Lead Members with responsibility
for Children’s Services to have due regard to the CRC.4?6

9.2.3 Non-legal measures of implementation

Overall, implementation of the CRC in England has been sectoral
and piecemeal, with no clear strategy for implementation. In 2009,
the Government published an Action Plan, but that has not been
updated.*?” In her response to the Dunford Review of the Office

of the Children’s Commissioner, the then-Minister for Children

and Families made a commitment “that the Government will give
due consideration to the CRC Articles when making new policy
and legislation.”4?® Although work has taken place within different
Government departments, there is no overall strategy in place for
disseminating or raising awareness of the CRC within civil society.
Long-standing recommendations from the UN Committee on the
Rights of the Child to ensure that Article 3 of the CRC is adequately
integrated in all relevant legislation and policies or that Article 12
participation rights are mainstreamed, remain unaddressed.*?® With
the exception of the education budget and some welfare benefits
(such as child benefit), it is not possible to identify how much is
being spent on children and young people.



9.3 Scotland
9.3.1 Context

X

In 2010, the population of children (0-18 years) was estimated

to be 1,037,839, just under 20 per cent of the total population.*®
Although Scotland has been part of Great Britain since the Acts of
Union in 1707, the Scottish legal, social care and education systems
are separate from those of England, Wales and Northern Ireland.
The devolution settlement is laid out in the Scotland Act 1998 and
amended by the Scotland Act 2012. That legislation established both
the Scottish Parliament and the Scottish Government. Paragraph
7(2)(a) of Schedule 5 of the Scotland Act 1998 puts it within the
legislative competence of the Scottish Parliament to “observe and
implement international obligations.” On 5 May 2011, in the fourth
General Election to take place since devolution, the Scottish National
Party (SNP), which has campaigned for a Scotland independent of
the United Kingdom, won 69 seats and was able to form a majority
government. Its leader, Alex Salmond, is First Minister of Scotland.
Aileen Campbell is the Minister for Children and Young People.

A referendum on Scottish independence is due to take place in
autumn 2014. The Scotland Act 1998 lists “reserved matters” over
which the UK Government retains power. These include asylum

and immigration, social security/welfare benefits, the armed forces
and national security. The same Act protects certain statutes from
amendment or repeal by the Scottish Parliament, including the
Human Rights Act 1998, which applies to both children and adults. In
2006, the Scottish Commission for Human Rights was established,
with the overall objective to promote understanding and awareness
of, and respect for, human rights.

9.3.2 Implementation in law

Scotland was the third nation in the UK to create an independent
Commissioner for Children and Young People. The Commissioner’s
functions are set out in the Commissioner for Children and Young

People (Scotland) Act 2003. The role promotes and safeguards the 430 General Register Office for Scotland,
iohts of child ith ticul hasi the right t tin th Mid-2010 population estimates Scotland,
rights of children with particular emphasis on the rights set out in the 2010, available at http-//bit ly/TEQSFY

CRC, and to: accessed 18 October 2012.
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Scottish Executive, A Report on the
Implementation of the UN Convention
on the Rights of the Child in Scotland
1999-2007, Scottish Executive,
Edinburgh, 2007, paragraphs 23-31.
Scottish Government, ‘A Scotland for
children’, consultation on the Children
and Young People Bill, 2012.

Scottish Government, 2012.

Scottish Government, Getting it right
for children and families: a guide to
getting it right for every child, 2012,
available at http://bit.ly/SQyWOB,
accessed 18 October.

e promote awareness and understanding of the rights of children

* review the adequacy and effectiveness of any law, policy and
practice as it relates to the rights of children

e promote best practice by service providers

e commission and undertake research on matters relating to the
rights of children.

In carrying out his work, the Commissioner must involve and consult
both children and organisations working with and for them, paying
particular attention to children who do not have other adequate
means by which they can make their views known. S/he also has the
power to carry out formal investigations into rights issues that affect
groups of children and young people in Scotland.

Of the four nations of the UK, Scots law combines features of both
civil and common law, and so has most in common with other
European countries. For example, Scotland has long had a social
welfare rather than criminal justice-based approach to youth justice
through the children’s hearings system. This was established in the
Social Work (Scotland) Act 1968, amended and then more broadly
supported by the Children (Scotland) Act 1995 and Children’s
Hearings (Scotland) Act 2011.

A number of separate measures have helped to take forward
implementation of the CRC in Scotland, but progress has been
inconsistent. Section 16 of the Children (Scotland) Act 1995, for
example, makes the welfare of the child paramount in any children’s
or court hearing (Article 3 of the CRC), and gives children age 12
years and over the opportunity to express and have his/her views
taken into account during these proceedings (Article 12 of the CRC).
Section 1 of the Standards in Scotland’s Schools Act 2002 gives
every school-age child the right to an education, and Section 2 places
a duty on local authorities to secure that education, whilst having
regard to the views of the child. The CRC has been cited in a number
of court cases in support of ECHR articles in criminal cases, and

on its own in civil cases relating to contact and residency following
parental separation.®

In September 2011, the First Minister announced legislation that
would require all Scottish Ministers to give due regard to the CRC.
Following a public consultation*®?, those proposals were amended and
a further consultation paper issued on a Children and Young People
Bill*, due to be introduced in early 2013. The proposed Bill will place
a duty on Scottish Ministers “to take appropriate steps to further the
rights set out in the CRC" together with a duty “to promote and raise
awareness of the rights of children and young people.”

Subject to consultation, the Bill may also place a duty on both
Ministers and relevant public bodies “to report on the steps they have
taken” to further CRC rights, with reports published and laid before
the Scottish Parliament every three years. Additionally, the powers

of Scotland’'s Commissioner for Children and Young People (SCYPP)
will be extended to enable it to undertake investigations on behalf

of individual children and young people. The Bill will also place core
elements of Getting it Right for Every Child **, a children’s well-being,
outcomes-based approach to service delivery, on a statutory basis.



9.3.3 Non-legal measures of implementation

Scotland has a CRC action plan called Do the Right Thing, which
sets out priority actions to improve children’s rights in 21 areas of
work between 2009 and 2013.%%% A progress report was published
in 2012.4%¢ Key policies such as Getting it Right for Children and the
Early Years Framework # cite the CRC as a core principle, whilst

the Scottish Government’s common core of skills, knowledge and 435 SCOT“S?fGOViFBmemr go the ”'gh”T"”Qr
. , . , a report for children and young people

vallue's for the chlldrgn s workforce is .founded on the CRC S 'general of SG action in response to the UN

principles. The Scottish Government is part of a Scottish Children’s Committee Concluding Observations

: ; e ; 2008, 2009.

Rights Implemgntaﬂon I\/Iomtormlg G.roup with SC'YPP a)nd Together, 436 Soottish Goverment, Do the right thing,

the Scottish Alliance for Children’s Rights. The children’s NGO progress report, 2012.

sector report better awareness of the CRC among practitioners, 437 Scottish Government, The early years

as a result of the Scottish Government's commitment to improve framework, 2008.

) . a8 438 Together, State of Children’s Rights in
implementation of the CRC. Scotland, Together, Edinburgh, 2011.
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439 Office for National Statistics, 2012.

440 As of 13 May 2011, the Welsh Assembly
Government was renamed the Welsh
Government.

441 Williams, J., 2012.

9.4 Wales @
9.4.1 Context

In 2011, the population of children (0-17 years) was 633,400,
around 20 per cent of the total population.**® The Government of
Wales Act 1998 created the National Assembly for Wales (NAW).
This had no powers to commence primary legislation until after the
passage of the Government of Wales Act 2006, which established
the Welsh Assembly Government. The Welsh Government (WG)#4°
governs Wales, while the NAW makes laws. The WG has devolved
law-making powers in a number of key areas, including education
and training, social welfare, public health and health services. Part

3 of the 2006 Act gave the NAW the power to make measures
based on the Legislative Competence Order process, which is a
means of inserting matters into the original list of devolved areas.
England and Wales is one jurisdiction in the UK (the others being
Northern Ireland, and Scotland). This means that decisions regarding
the police, criminal justice, youth justice and the courts remain

with Westminster, as do reserved matters such as immigration

and welfare benefits. Following the election on 5 May 2011, the
Welsh Labour Party won 30 out of the available 60 seats. The First
Minister is Carwyn Jones. Gwenda Thomas is Deputy Minister for
Children and Social Services and leads on children’s policy, including
children’s rights. The WG has been consulting on creating a separate
Welsh jurisdiction in the UK, and the Silk Commission is looking at
expanding the fiscal powers of NAW from autumn 2012.

9.4.2 Implementation in law

Wiales was the first UK legislature to refer to the CRC in legislation in
regulations setting out the powers of the Children’'s Commissioner
for Wales in 2001. This office built on the post originally established
in the Care Standards Act 2000, with a focus on safeguarding
children using early years services and children living away from
home. The main aim of the Children’s Commissioner for Wales

is to safeguard and promote the rights and welfare of all children

in Wales. The Welsh Commissioner has the power to provide

advice and support to children, review and monitor complaints

and advocacy systems, and examine individual cases. At a plenary
debate in January 2004, NAW formally adopted the CRC as the basis
for policy-making relating to children and young people up to the

age of 25. . In 2009 Rhodri Morgan, then First Minister, announced
that the Welsh Ministers intended to explore ways of legislating to
“embed the [CRC] in law.” In March 2011, the Rights of Children
and Young Persons (Wales) Measure became part of Welsh law.
Since May 2012, Welsh Ministers are required to have due regard

to the requirements of the CRC and its Optional Protocols when
making decisions about a provision to be included in an enactment,
or the formulation of a new policy and/or legislation, or a review of or
change to an existing policy and/or legislation. This requirement will
be extended to cover all ministerial functions from May 2014. Whilst
a "duty to have due regard” will produce effects in administrative
law, it was formulated in a non-justiciable way**! and so is unlikely

to produce radically different approaches to judicial remedies in the
courts in Wales compared to the courts in England.
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Ministers are also required to issue a Children’s Rights Scheme**?

to set out how they intend to meet the “due regard” duty. Welsh
Ministers will have to pay regard to reports and recommendations
made by the UN Committee on the Rights of the Child when
preparing the Children’s Rights Scheme. They will have to report on
the progress of the measure by 31 January 2013 and then every five
years. The measure gives Ministers the power to amend legislation
that does not comply with the CRC and its Optional Protocols,
although the power is limited to devolved matters. Welsh Ministers
are required to promote knowledge and understanding of the CRC
amongst the public, including children. Continuing its 2004 move

to formally adopt the CRC, Ministers are required to consider the
relevance of the CRC and its Optional Protocols to young people age
18-25 and to apply any of the provisions to this age group as they
determine necessary.

442 Welsh Government, Children’s Rights
Scheme: arrangements for having due
regard to the United Nations Convention
on the Rights of the Child (UNCRC) in
the Welsh Government’s work on policy
and legislation, 2012.
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Welsh Assembly Government, ‘Getting
it Right 2009: a 5-year rolling Action Plan
for Wales setting out key priorities and
actions to be undertaken by the Welsh
Assembly Government in response to
the Concluding Observations of the UN
Committee on the Rights of the Child
2008’, 2009.

Dolman, R., ‘Financial provision for
children within the Welsh Assembly
Government budget’, statistical article,
2009.

9.4.3 Non-legal measures of implementation

The Measure is designed to promote proactive behaviour by the
Government rather than to confer a reactive individual remedy for

a rights violation. Compliance with the duty will involve ensuring
adequate internal controls, education, training (in particular of civil
servants), data collection and monitoring, impact assessments — of
precisely the kind urged by the UN Committee on the Rights of

the Child. It will also require the development of a comprehensive
strategy to promote knowledge and understanding of the CRC in
Wiales for Government officials and all practitioners working with and
for children and young people.

In 2009, the Welsh Assembly Government published a five-year
rolling action plan called Getting it Right (GIR).*** Wales has a

GIR Implementation Support Group with representation from
Government, the NGO and academic sectors to support the
monitoring process, measuring performance and outcomes as well
as ensuring that the action plan remains relevant. In 2006, work
was undertaken to identify the proportion of the Welsh Assembly
Government budget spent on children.** This showed that, in
2006-07 an estimated 28 per cent, or £4.4 billion, of Welsh
Government expenditure was allocated to children. Expenditure per
child was expected to rise from £5,600 in 2005-06, to £7,100 by
2010-11, although it is likely that the anticipated increase was hit by
the cuts in public spending that began in 2010. This child budgeting
exercise has not been repeated.

In June 2012, the Wales Observatory on Human Rights of Children
and Young People was launched at Swansea University as part of
the Taking the Rights Steps: Children’s Rights Wales and the World
conference. The Observatory is a collaborative project committed to
building capacity to support children and young people’s access to
their rights, conducting research, and lobbying for change in law and
practice. It includes universities and children’s organisations in the
United States, Ireland, Norway, Spain and Wales.



9.5 Northern Ireland
9.5.1 Context

In 2011, the population of children (0-17 years) Northern Ireland was
430,800, about 24 per cent of the total population. The Northern
Ireland Assembly is the devolved legislature for Northern Ireland.

It was established as a result of the Belfast (or ‘Good Friday’)
Agreement of 10 April 1998. The Agreement was endorsed through
a referendum held on 22 May 1998 and subsequently given legal
force through the Northern Ireland Act 1998. This led to the creation
of a series of interrelated bodies, in particular the Northern Ireland
Assembly that has full legislative and executive authority for all
matters that are the responsibility of Northern Ireland Government
departments. Matters that are not the responsibility of Northern
Ireland Government departments and remain the responsibility of the
Westminster Parliament include nationality, immigration or asylum.
Reserved matters are also dealt with by Westminster, unless it is
decided by the Secretary of State for Northern Ireland that some of
these should be devolved to the Assembly. On 12 April 2010, the
Department of Justice was established as part of the devolution

of policing and justice matters to the Northern Ireland Assembly.
Following the March 2007 election, the Democratic Unionist Party
(DUP) and Sinn Fein won the largest number of seats respectively.
Peter Robinson (DUP) is currently First Minister, while Martin
McGuinness (Sinn Fein) is Deputy First Minister. Northern Ireland’s
first Minister for Children and Young People was appointed in August
2005 under Direct Rule. Following restoration of devolution in May
2007, responsibility for children’s issues were accorded to the junior
ministerial portfolio under the auspices of the Office of the First
Minister and Deputy First Minister (OFMDFM).
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Northern Ireland Office, ‘A Bill of Rights
for Northern Ireland: Next Steps’,
consultation paper, 2009, p. 62.

See for example, Horgan, G. and Kilkelly,
U., Protecting children and young
people’s rights in the Bill of Rights for
Northern Ireland: Why? How?, Save the
Children and the Children’s Law Centre,
Belfast, 2005; Leitch, R. and Kilpatrick,
R. (1999) Inside the Gates: Schools

and the troubles, Save the Children,
Belfast, 1999; Leonard, M., "Trapped

in space? Children’s accounts of risky
environments’, Children and Society, vol.
21, no. 6, 2007, pp. 432-445; Smyth, M.,
Fay, M.T. et al., The Impact of Conflict
on Children in Northern Ireland, ICR,
Belfast, 2004.

Education and Libraries (Northern
Ireland) Order, 2003.

For example Re C (No Contact

Order: Representation of Children),

in which Article 3 is considered, and

Re C (A Minor) (Custody: Jurisdiction)
(unreported), in which Article 12 is
considered — see Children’s Law Centre
and Save the Children Northern Ireland,
Additional information from Northern
Ireland in response to the list of issues
relating to implementation of the UN
Convention on the Rights of the Child in
the UK, 2008.

For example Re S, N & C (Non-Hague
Convention Abduction: Habitual
Residence: Child's Views) — see
Children’s Law Centre and Save the
Children Northern Ireland, 2008.

Court of Appeal in Northern Ireland,
Application for judicial review by the
Northern Ireland Commissioner for
Children and Young People, NIQB 115,
2007.

House of Lords, Re E (a child), UKHL 66,
2008.

High Court of Justice in Northern Ireland,
An application by JR1 by her mother and
next friend for judicial review, NIQB 125,
2009.

9.5.2 Implementation in law

In 2003, a Northern Ireland Commissioner for Children and Young
People (NICCY) was established in accordance with the provisions
of the Commissioner for Children and Young People (NI) Order 2003.
The Commissioner’'s main aim is to “safeguard and promote the
rights and best interests of children and young persons.” Whilst

the detailed powers are set out in the legislation, these include the
powers to advise Government, promote children’s rights, conduct
formal investigations, issue guidance on best practice, and to bring,
intervene or assist in legal proceedings concerning the rights of
children and young people.

The Bill of Rights process in Northern Ireland emerged as a
component of the peace process independently of, and separate

to, human rights discussions across the UK. A commitment to a
Northern Ireland Bill of Rights was included in the 1998 Good Friday
Agreement and responsibility given to the Northern Ireland Human
Rights Commission (NIHRC), to advise the Secretary of State

for Northern Ireland on the scope for “defining, in Westminster
legislation, rights supplementary to those in the European
Convention on Human Rights” and which would “reflect the
particular circumstances of Northern Ireland, drawing as appropriate
on international instruments and experience.” Following a stop/start
process spanning a period of almost 10 years, the NIHRC submitted
its advice in December 2008. In its response, however, the Northern
Ireland Office did not propose any new rights for children, stating
that “the Government does not consider that the ... proposals made
by the NIHRC [in respect of children] meet the criterion set out in
the Agreement that the provisions in a Bill of Rights should ‘reflect
the particular circumstances of Northern Ireland ...". While the
protection and welfare of children are of the highest importance in
Northern Ireland, they are of equal importance across the rest of the
UK."4 This is in spite of research that demonstrated the negative
impact of the conflict on many children and young people in Northern
Ireland.**¢ Following the UK General Election in 2010, progress on a
Northern Ireland Bill of Rights has stalled and attention has shifted to
a potential UK-wide Bill of Rights.

The Green Party NI has developed proposals for a Private Members
Bill on a statutory duty to cooperate. The key objective of the

Bill is to introduce a statutory legal duty on the Northern Ireland
Executive to collaborate in the achievement of the outcomes

under the 10-year Children and Young People’s Strategy and for
relevant Government departments and agencies to collaborate in
the planning, commissioning and delivering of children’s services.

It remains to be seen whether and to what extent these proposals
will attract support from other political parties in the Northern Ireland
Assembly. Elsewhere progress has been more limited. Section 3(1)
of the Children (NI) Order 1995 makes it clear that the child’s welfare
is paramount when the court is making a decision about them,

while under the Education NI (Order) 2003 schools are required to
consult pupils on discipline and bullying policies and as part of the
school development plan process.**” In 2011, following successful
lobbying by NICCY and non governmental organisations, Article

3(7) of the Safeguarding Board Bill was strengthened and requires
the Safeguarding Board to promote communication between it and
children and young people. The CRC has been referred to directly in



domestic courts: for example, in judgments in the Family Division

of the High Court in Northern Ireland in the context of contact,
residence and care proceedings,**® and non Hague Convention
abduction.**® More recently, NICCY has used its powers to intervene
in a number of cases from a children’s rights perspective: for
example, physical punishment,**° the right to be protected from
inhumane and degrading treatment under Article 3 of the ECHR,*’
and the use of tasers.*®?

9.5.3 Non-legal measures of implementation

One of the most significant developments in Northern Ireland to
date has been at policy level in the form of the 10-year Strategy for
Children and Young People. In October 2003, Government published
its working paper on the Emerging Strategy that became Making it R
Wrld 2 and set the strategy as its “implementation plan for the CRC.”
A wide range of stakeholders were involved in the development of
the strategy, including children and young people. However, the final
strategy, launched in 2006, replaced that approach with one that

will instead help drive Northern Ireland “towards a culture which
respects and progresses the rights of the child.”4% More recently
however, there is some evidence that increasing reference is being
made to children’s rights across a number of strategies, policies

and action plans.** However, research carried out on behalf of
NICCY in 2011, highlighted a number of significant barriers to the
effective implementation of children’s rights in Northern Ireland.*%®

In particular, while there is increasing reference to children’s rights
within Government strategies, practice remains inconsistent and
understanding of the CRC and its implications lacking. There is no
formal or statutory system of child impact assessment in place to
predict the impact of strategies, policies or budgetary allocations on
children and the enjoyment of their rights. Nor is there a statutory
requirement for Government departments to work together to
undertake specific actions under the 10-year Children and Young
People’s Strategy. While the recognition accorded to children’s rights
within the strategy was broadly welcomed, there has been general
disappointment that the Strategy has not provided the vehicle for full
implementation of the CRC within Northern Ireland as had originally
been envisaged.*® Indeed, the research uncovered concern among
some community and voluntary sector organisations and statutory
bodies that children’s rights were in fact being deprioritised in spite
of the 10-year Strategy. The research ultimately highlighted a need
for action in implementing children’s rights in Northern Ireland more
effectively. It recommended a more consistent application of a
children’s rights framework to policy development and implementation
and that consideration be given to a statutory duty to co-operate

at both central government and intra agency level. Research
commissioned by NICCY, the Department of Finance and personnel
(DFP) and OFMDFM highlighted that Northern Ireland has the lowest
spend per child on children’s’ services of all regions in the UK,*” while
in 2008 the UN Committee on the Rights of the Child expressed
concern at the levels of persistent poverty experienced by children
and young people in Northern Ireland.*®®
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civil law
A legal system that derives mainly from Roman law and emphasises the arrangement of laws into
comprehensive national codes. Civil law relies heavily on written law.

UN Committee on the Rights of the Child
The body of experts responsible for monitoring the implementation of the UN Convention on the
Rights of the Child. The Committee on the Rights of the Child is serviced by the United Nations
Human Rights Council in Geneva and holds three sessions a year, each lasting four weeks. Members
are elected for a term of four years by States Parties in accordance with Article 43 of the UN
Convention on the Rights of the Child. Members serve in their personal capacity and may be
re-elected if nominated.

common law
Law that has been built up over the course of time on the basis of decisions taken by
judges (sometimes called ‘precedents’). It can be contrasted with legislation, which is law made
by Parliament.

Concluding Observations
The observations and recommendations issued by a treaty body after consideration of a State Party's
report. Concluding Observations are meant to be widely publicised in the State Party and to serve
as the basis for a national debate on how to improve the enforcement of the provisions of the CRC.
Governments are expected to implement the recommendations contained therein.

Constitution
The fundamental law of a State, typically outlining the structure of Government and the means
by which the Government will operate; may also include the principles of human rights which are
intended to guide all Government action, including legislation.

Declaration
A form of ‘soft’ law. This means it is morally rather than legally binding upon States and represents
international consensus on a particular issue. Examples include the Universal Declaration on Human
Rights and the 1959 Declaration on the Rights of the Child.

dualism
For States with a ‘dualist system’, international law is not directly applicable until it is first translated
into national legislation.

European Convention on Human Rights (ECHR)
Formally known as the Convention for the Protection of Human Rights and Fundamental Freedoms,
ECHR is an international treaty to protect human rights and fundamental freedoms in Europe. It
entered into force on 3 September 1953.

General Comment
A treaty body’s interpretation of the content of human rights provisions. General Comments often
seek to clarify the reporting duties of State Parties with respect to certain provisions and suggest
approaches to implementing treaty provisions.

monism
In a pure monist state, international law does not need to be translated into national law. The act
of ratifying an international treaty immediately incorporates the law into national law, giving it
direct effect.



ratification
The act whereby a State establishes its consent to be bound by a treaty. Most treaties allow for
States to express their consent to be bound first by signature subject to ratification. Signing a treaty
allows States time to seek approval for the treaty at the domestic level and to enact any legislation
necessary to implement the treaty domestically, prior to undertaking the legal obligations under the
treaty at the international level, and which it will do through the act of ‘ratification’. For example, the
UK signed the CRC on 19 April 1990 and ratified it on 16 December 1991.

reservation
A reservation is a statement made by a State by which it purports to exclude or alter the legal effect
of certain provisions of a treaty in their application to that State. A reservation may enable a State to
participate in a treaty that it would otherwise be unable or unwilling to participate in. States can make

reservations to a treaty when they sign, ratify, accept, approve or accede to it. However, reservations
cannot be contrary to the object and purpose of the treaty

State Party

A State that has expressed its consent to be bound by a particular treaty, normally through an act of
ratification or accession. This means that the State is bound by the treaty under international law.

Treaty

An international agreement concluded between States and that is governed by international law,
Treaties can also be known as a Convention or a Covenant. A treaty is a form of “hard” law. Examples
include the UN Convention on the Rights of the Child, the International Covenant on Economic, Social
and Cultural Rights, and the Convention on the Elimination of All Forms of Racial Discrimination.

Universal Declaration on Human Rights
Adopted by the UN General Assembly in 1948, the Declaration for the first time in human history
spells out basic civil, political, economic, social and cultural rights that all human beings should enjoy.
It was further elaborated in the International Covenant on Economic, Social and Cultural Rights and
the International Covenant on Civil and Political Rights.
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